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“The client’s files belong to 

the client, not to the attorney 

representing the client.”
2

“The Rules of Professional 

Conduct are rules of reason. 

They should be interpreted with 

reference to the purposes

of legal representation and

of the law itself.”
3

 Protective orders for sensitive client documents are a common-
place feature of  litigation, particularly in cases involving corpo-
rate actors. Such orders can be a critical measure for protecting 
sensitive client documents. Often agreed upon by the parties and 
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obtained in discovery must be destroyed, usually at the conclu-
sion of  a case. However, such a protective order may create a 
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of  how to proceed. In this article, we will explain the basis of  
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case arise against the attorney – for malpractice or other attorney 
performance claims – the attorney will have the documenta-
tion necessary to successfully defend the handling of  the case. 
6����������	�������������7�	�����������
�������
�������������	�����

������ ����������� ��
�����������������������
��������$�(
��0��-
souri Court of  Appeals has explained:

8(9
���������	��
���������
���������
�����������
����������
any documents for which the client has bargained and 
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to represent the client in processing or defending a claim, 
the client at a minimum must be entitled to those papers 
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those related papers essential or necessary to make the 
former papers meaningful. These may include pleadings, 
depositions, interrogatories and the like.<
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depositions or other discovery documents pertinent to the case 
for which the client was billed and has paid, and even “work 
product,” including relevant attorney notes.#? 
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completion or termination of  employment.”#' Other exceptions 
to the general rule include cases where the attorney “knows or 
reasonably should know” that there is a malpractice claim; “a 
criminal or other governmental investigation is pending”[,]; a 
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Frequency of  Protective Orders
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tive order “to protect a party or person from annoyance, embar-
rassment, oppression, or undue burden or expense” upon motion 
by the party and a showing of  good cause.#/ Courts have “broad 
discretion to determine the appropriateness and terms of  the 
protective orders.”#< A protective order may originate with one 
or both of  the parties, who may each stipulate to an agreed-upon 
order, or may submit competing versions from which the court 
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Protective orders often include language akin to the following:
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1. Contemplate Rule 4-1.22 in protective orders. The single best way 
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In State ex rel. Ford Motor Co. v. Manners,#= the Supreme Court of  
Missouri explained that a “trial judge [enjoys] broad discretion to 

case and the judge will not modify it – the next best step is to ob-
tain written consent from the client to comply with the strictures 
of  the protective order. Consent to an alternative arrangement 
is contemplated by the Rule, which notes that its parameters ap-
ply only “absent other agreement between the lawyer and client 
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signed. This timing acknowledges that the client, not the attorney, 
is the ultimate driver of  the case and is entitled to make decisions 
concerning the objectives of  representation.%% 

Even if  client consent was not obtained at the outset of  the case 
or prior to signing any protective order, an attorney should still 
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determine the appropriateness and terms of  the protective orders 
for documents produced during discovery[;]  . . . the decision to 
modify the terms of  the protective order after it has been issued 
is also left to the discretion of  the trial court.”%? Thus, even if  a 
protective order has already been entered, it is not too late to seek 
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3. Obtain informed written consent from the client to return or destroy con-
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explained that, once they are destroyed, I will have no 
further access to the documents should they be needed 
for any purpose whatsoever.  
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 A client should be fully advised as to the implications of  the 
consent, and the consent should be notarized.
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consent, a lawyer can seek cooperation with opposing counsel 
in retaining documents that have become part of  the client 
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pursuant to a protective order. Any agreement should be put in 
writing.%! 
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material until the six-year retention period has expired.
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terms of  the . . . protective order in the settlement agreement.”%' 
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– and documenting – an informal advisory opinion from the Legal Ethics 

Counsel.%/ When a protective order is irreconcilable with Rule 
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years; see generally Melinda J. Bentley, Ethics, Updated Timeframes for Holding Client 

Files and Client Trust Account Records Starting July 1, 2016: What You Need to Know��/%�@$�
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the full text of  the rule for a complete understanding of  their ethical obligations 
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consent of  a person, denotes informed consent that is given in writ-
ing by the person or a writing that a lawyer promptly transmits to the 
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obtain or transmit the writing at the time the person gives informed 
consent, then the lawyer must obtain or transmit it within a reasonable 
time thereafter.
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information and explanation about the material risks of  and reason-
ably available alternatives to the proposed course of  conduct.
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intrinsic value, may be maintained by electronic, photographic, or other media 
provided that printed copies can be produced. These records shall be readily 
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obtaining an advisory opinion generally.
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long to the client, not to the attorney representing the client.”%= 
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arise, the straightforward approach set forth herein serves to 
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dential documents of  all involved parties. 
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by electronic, photographic, or other media provided that printed cop-
ies can be produced. These records shall be readily accessible to the 
lawyer.
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