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“THE CLIENT’S FILES BELONG TO
THE CLIENT, NOT TO THE ATTORNEY
REPRESENTING THE CLIENT.2

“THE RULES OF PROFESSIONAL
CONDUCT ARE RULES OF REASON.
THEY SHOULD BE INTERPRETED WITH
REFERENCE TO THE PURPOSES
OF LEGAL REPRESENTATION AND
OF THE LAW ITSELF.’™>

Protective orders for sensitive client documents are a common-
place feature of litigation, particularly in cases involving corpo-
rate actors. Such orders can be a critical measure for protecting
sensitive client documents. Often agreed upon by the parties and
entered by the court following the parties’ stipulation, protec-
tive orders frequently contain language that specifies the time,
manner, and conditions under which “confidential” documents
obtained in discovery must be destroyed, usually at the conclu-
sion of a case. However, such a protective order may create a
direct conflict with an attorney’s obligations under the recently
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amended Rule 4-1.22,* which requires an attorney to securely
store a client file for six years after termination of representa-
tion.” This conflict can leave a conscientious attorney unsure
of how to proceed. In this article, we will explain the basis of
the newly-amended Rule 4-1.22 and outline best practices for
managing conflicts generated by protective orders at odds with
the rule.

Preserving Client Files

While the new Rule 4-1.22 is reproduced in the endnotes, a
general overview of the rule follows. Very generally, Rule 4-1.22°
requires an attorney to store a client’s file, following the conclu-
sion of the attorney’s representation, for six years.” Preserving cli-
ent files following the conclusion of a case is not merely dictated
by Missouri’s Rules of Professional Conduct; it is also a best
practice with benefits for clients and attorneys alike. First, reten-
tion of a client file ensures that, should any claim related to the
case arise against the attorney — for malpractice or other attorney
performance claims — the attorney will have the documenta-
tion necessary to successfully defend the handling of the case.
Additionally, a client enjoys broad rights to the file, and may find
himself in need of the file after litigation has ended. The Mis-
souri Court of Appeals has explained:

[T]he attorney must be required to turn over to his client
any documents for which the client has bargained and
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paid. This simply is an obvious requirement to protect
the interests of the client. Moreover, there should be no
question that the client has a right of access to the at-
torney’s work product for information needed to under-
stand those documents. Likewise, if the attorney is hired
to represent the client in processing or defending a claim,
the client at a minimum must be entitled to those papers
required by law to be filed in an appropriate tribunal and
those related papers essential or necessary to make the
former papers meaningful. These may include pleadings,
depositions, interrogatories and the like.?

A client “file belongs to the client, from cover to cover, except for
those items . . . for which the attorney has borne out-of-pocket
expenses such as . . . transcripts.” The file has been specifi-
cally defined to include: documents brought to the attorney by
the client or the client’s agents; pleadings pertinent to the case;
depositions or other discovery documents pertinent to the case
for which the client was billed and has paid, and even “work
product,” including relevant attorney notes.'

The newly-amended Rule 4-1.22 shortens the required time
period for file retention from 19 years to six.!' The amended
six-year requirement applies “where the completion or termina-
tion of representation occurs on or after July 1, 2016[;]” repre-
sentations concluding before that date are still governed by the
10-year requirement.'? Additionally, although the Rule allows
attorneys to retain the files for a shorter period of time, doing so
requires an “agreement between the lawyer and client through
informed consent confirmed in writing.”'"* The standards of “in-
formed consent” and “confirmed in writing” are defined terms
under Rule 4-1.0."

Moreover, the Rule requires that if an attorney destroys a cli-
ent’s file before six years after the termination or completion of
representation, the attorney must “maintain the written record
of the client’s consent of destruction for at least six years after
completion or termination of employment.”" Other exceptions
to the general rule include cases where the attorney “knows or
reasonably should know” that there is a malpractice claim; “a
criminal or other governmental investigation is pending”[,]; a
complaint under Rule 5, or “other litigation [that is] related to

the representation.”'®

Frequency of Protective Orders

While Rule 4-1.22 seems straightforward, thorny situations
arise when retention of documents is disfavored or prohibited by
a protective order entered to guard confidential documents. In
many cases involving sensitive corporate documents, medical re-
cords, design or materials specifications, customer lists, personal
data, or other confidential materials, a protective order may be
requested and entered.

Rule 56.01(c) gives a trial court the authority to issue a protec-
tive order “to protect a party or person from annoyance, embar-
rassment, oppression, or undue burden or expense” upon motion
by the party and a showing of good cause.!” Courts have “broad
discretion to determine the appropriateness and terms of the
protective orders.”'® A protective order may originate with one
or both of the parties, who may each stipulate to an agreed-upon
order, or may submit competing versions from which the court
may select or reconcile in creating a final order.
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Protective orders often include language akin to the following:

Upon termination of this lawsuit by judgment, settle-
ment or otherwise, Plaintiff shall return to Corporation,
through its counsel of record, all of the documents and
information subject to this Order, including all copies,
prints, and other reproductions of such information, in
the possession of Plaintiff, Plaintiff’s counsel and staff,
and Plaintiff’s retained experts. Alternatively, at the
option of counsel for Corporation, counsel for Plaintff
may destroy all documents and information subject

to this Order, including all copies, prints, summaries,
and other reproductions of such information, in the
possession of Plaintiff, Plaintiff’s counsel and staff, and
Plaintiff’s retained experts.

Such language obviously conflicts with the file retention require-
ments of Rule 4-1.22. Ideally, a careful attorney will take steps
at the outset of a case to ensure that no conflict arises. However,
even if a protective order conflicts with Rule 4-1.22, a consci-
entious attorney can mitigate the conflict and ensure ethical
handling of client files.

Handling a Conflict

1. Contemplate Rule 4-1.22 in prolective orders. 'The single best way
to resolve conflict between protective orders and the require-
ments of Rule 4-1.22 is to eliminate any conflict in the first
place. If parties attempt to agree to a protective order for joint
submission to the court, the proposed language should recognize
and respect the parameters of Rule 4-1.22, as in the following
exemplar language:

Upon termination of this lawsuit by judgment, settlement
or otherwise, PlaintifPs counsel shall retain for six
(6) years, or for such other time period agreed
to by PlaintifP’s counsel and Plaintiff (via consent
confirmed in writing), all of the documents and
information subject to this Order, pursuant to
Missouri Supreme Court Rule 4-1.22. Upon the
expiration of Plaintiff’s counsel’s obligations under Mis-
souri Supreme Court Rule 4-1.22, Plaintiff’s counsel shall
return to Corporation, through its counsel of record, all
of the documents and information subject to this Order,
including all copies, prints, summaries, and other repro-
ductions of such information, in the possession of Plain-
tiff, PlaintifP’s counsel and staff, and Plaintiff’s retained
experts. Alternatively, upon the expiration of Plaintiff’s
counsel’s obligations under Missouri Supreme Court
Rule 4-1.22 and at the option of counsel for Corpora-
tion, counsel for Plaintiff may destroy all documents and
information subject to this Order, including all copies,
prints, summaries, and other reproductions of such in-
formation, in the possession of Plaintiff, Plaintiff’s coun-
sel and staff, and Plaintiff’s retained experts.

While the language used may vary and should obviously be adapt-
ed to the circumstances of the specific case, it should specify the
six-year retention requirement and reference counsel’s duties un-
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der the file retention rule. If the parties do not agree on language
and jointly move for a protective order, a lawyer should ask the
court to enter an order that is not at odds with Rule 4-1.22.

2. Ask the court to modify an existing protectve order. Although protec-
tive orders that are in harmony with Rule 4-1.22 are the best way
to avoid any conflict, many attorneys may already have active cas-
es where the protective order fails to adhere to the requirements
of Rule 4-1.22. Similarly, opposing counsel may object to the re-
tention of confidential documents for the full six years required
by Rule 4-1.22. If a protective order at odds with Rule 4-1.22 1s
already in place or otherwise unavoidable, the following steps may
serve to minimize any conflict.

In State ex rel. Ford Motor Co. v. Manners," the Supreme Court of
Missourt explained that a “trial judge [enjoys] broad discretion to

case and the judge will not modify it — the next best step is to ob-
tain written consent from the client to comply with the strictures
of the protective order. Consent to an alternative arrangement
is contemplated by the Rule, which notes that its parameters ap-
ply only “absent other agreement between the lawyer and client
through informed consent confirmed in writing.”*'

Ideally, a client will provide consent to destroy or return confi-
dential files at the outset of a case, or before any protective order is
signed. This timing acknowledges that the client, not the attorney,
1s the ultimate driver of the case and is entitled to make decisions
concerning the objectives of representation.?

Even if client consent was not obtained at the outset of the case
or prior to signing any protective order, an attorney should still
seek the client’s consent prior to returning or destroying confi-

CONFIN
CONFIDENTIAL

CONFIDENTIAL

N .
a" 1 ¢
L2 nh {
~FR A, SR

:
TN T
- '}
o

4

)ENTIAL

determine the appropriateness and terms of the protective orders dential documents that constitute part of the client file. Suggested

for documents produced during discovery[;] . .. the decision to consent language is as follows:
modify the terms of the protective order after it has been issued
is also left to the discretion of the trial court.”® Thus, even if a 1. I am aware of the provisions of the Protective
Order entered by this Court on [date], (a copy of which
1s attached hereto) which requires destruction of confi-
dential file materials produced by the Defendants in this
case at the conclusion of my lawsuit.

2. It has been explained to me that, pursuant to
Missouri Supreme Court Rule 4-1.22, my attorneys

are generally obligated to preserve my file from this

protective order has already been entered, it is not too late to seek
a modification of the order to make it compliant with Rule 4-1.22.

3. Obtain informed written consent from the client to return or destroy con-
Sfidential documents at the earliest possible juncture. When a protective or-
der in compliance with Rule 4-1.22 cannot be achieved — either
because opposing counsel refuses to agree to its terms, or because

a non-complying protective order has already been entered in the
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case for six years following the termination of rep-
resentation. That stated, there is a conflict between
the Missouri Rule and the Protective Order entered
by the Court in this case. My attor-
neys explained to me that the file materials could be
returned and/or destroyed pursuant to the Protective
Order upon my written informed consent. They further
explained that, once they are destroyed, I will have no
further access to the documents should they be needed
for any purpose whatsoever.

3. Based upon the above and the Protective Order,
I hereby authorize my attorneys [insert firm name(s)]
to destroy “confidential” file materials produced by the
defendants in my case by deletion of computer files and
shredding of paper files. All other portions of my file
will be preserved in accordance with Rule 4-1.22 for six
years.

A client should be fully advised as to the implications of the
consent, and the consent should be notarized.

4. Place the burden on opposing counsel to retain confidential documents
constituting part of the client file. In addition to securing the client’s
consent, a lawyer can seek cooperation with opposing counsel
in retaining documents that have become part of the client
file. Although such an arrangement is not contemplated by the
Rules, it would appear to be in keeping (although not directly
analogous) with Missouri courts’ admonitions for handling
client documents when an attorney departs from a law firm.

In that context, the Missourt Court of Appeals has explained
that “the withdrawing attorney and the law firm have a mutual
duty toward each other to act in good faith . . . and to act in

a professional and competent manner in handling the clients’
files in accordance with the clients’ directions.”* Similarly,
opposing counsel may have a good faith obligation to assist

an attorney in meeting her obligations under Rule 4-1.22 by
retaining confidential client documents that constitute part of
the attorney’s client’s file, but must be destroyed or returned
pursuant to a protective order. Any agreement should be put in
writing.*
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Even if opposing counsel is unwilling to voluntarily assume
responsibility for maintaining confidential documents that
constituted part of a client file, a court may be willing to order
opposing counsel to do so. If requests to opposing counsel go un-
heeded, a short motion explaining the conflict may serve to both
alert the court to efforts to ameliorate the issue, and could result
in an order that opposing counsel assist in preserving confidential
material until the six-year retention period has expired.

5. Address an inadequate protective order upon settlement. In Manners,
the Supreme Court of Missouri clarified that if a case ends in
settlement, “[t|he parties [can address] the future application and

terms of the . . 225

. protective order in the settlement agreement.
Other Missouri courts have also suggested that deference will
be afforded to the parties’ agreements regarding post-settlement
handling of confidential documents.”® Therefore, settlement
provides a final opportunity to utilize the above suggestions and
ensure that documents are handled in a way that respects both
Rule 4.1-22 and any governing protective order.

0. As a last resort, destroy the confidential documents afler obtaining
— and documenting — an informal advisory opinion_from the Legal Ethics
Counsel.”” When a protective order is irreconcilable with Rule
4-1.22, a court will not modify the order, a client refuses to pro-
vide consent to comply with the order, opposing counsel cannot
be persuaded or ordered to maintain documents that were part
of a client’s file, and the matter cannot be resolved as a part of
any settlement agreement, a final option is to explain the issue
to the Legal Ethics Counsel and seek an informal opinion. Rule
4-1.16 explains that “upon termination of representation . . .
[t]he lawyer may retain papers relating to the client to the extent
permitted by other law.”*® When a lawyer has no other options
available, this “other law” exception suggests that an attorney
may be justified in complying with the protective order, even
if it means a deviation from the requirements of Rule 4-1.22.
However, authority to so deviate should be sought from the Legal
Ethics Counsel. Of course, the client should be kept apprised
that his attorney is seeking permission from the Legal Ethics
Counsel. The opinion from Legal Ethics Counsel should be
documented.
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A lawyer must always remember that “[t]he client’s files be-
long to the client, not to the attorney representing the client.”
Although conflicts between protective orders and Rule 4-1.22
arise, the straightforward approach set forth herein serves to
ensure compliance with the ethical rules and protect the confi-

dential documents of all involved parties.
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